GAPS IN INTERNATIONAL PROTECTION

AND THE POTENTIAL FOR REDRESS THROUGH

INDIVIDUAL COMPLAINTS PROCEDURES

Published in International Journal of Refugee Law, 
vol. 9, no.3, pp. 392-414, Oxford University Press, 1997 (copyright)
ABSTRACT: With special reference to the First Optional Protocol of the International Covenant on Civil and Political Rights, the Convention Against Torture and the European Convention on Human Rights and Fundamental Freedoms, the author examines the underlying concepts and gaps in refugee protection.  Taking account of relevant UN and Council of Europe human rights mechanisms and the existing case law which protects the individual from refoulement, the author attempts to show that international redress mechanisms can, when applied correctly, serve to counter-balance politically expedient decisions of national asylum authorities.  He argues that existing procedures deserve the attention of practitioners and that those concerned with access to international protection should familiarize themselves with the admissibility criteria and acquire the skills necessary to petition international human rights bodies.

Oldrich Andrysek*

· Senior Refugee Officer with the International Federation of Red Cross and Red Crescent Societies, former Deputy Representative in UNHCR 's Regional Office in Vienna. The opinions presented are those of the author and not necessarily those of UNHCR or of the Federation. The article is based on statements made at UNHCR sponsored workshops dealing with the protection of aliens in Bratislava and Budapest in 1995 and 1996.

INTRODUCTION
Persons who flee their country of origin in order to seek international protection depend on the respect of the rule of non-refoulement.
 In a situation when many bona fide asylum-seekers fail to qualify or manage to obtain assistance from the Office of the United Nations High Commissioner for Refugees (UNHCR) under the 1951 Convention, the mechanisms established to protect individuals from torture, inhuman and degrading treatment provide crucial safeguards.
 It is therefore important to examine the less known procedures and case law emerging from United Nations (UN) expert bodies, to see how these compliment and compare with the human rights system established by the Council of Europe, and how the respective efforts can fill existing gaps in international protection.

1. Closing the Gaps in International Protection: What Is At Stake
There is little doubt that the European Convention on Human Rights and Fundamental Freedoms (ECHR)
 and the mechanisms established to enforce it not only pre-date but also outperform those created under universally applicable international human rights agreements and the International Bill of Human Rights.
 As will be discussed below, in respect of international protection and standards applicable to asylum-seekers, the ECHR, which is binding on all but six European States, has a profound impact on standards beyond the strict geographical confines of Europe. It is nevertheless submitted that UN mechanisms offer more than just their universality.

Asylum systems stand accused of being flawed and the efforts of European public authorities to ‘harmonize’ migration and refugee processes under the Maastricht Third Pillar are criticized as running foul of human rights standards. Indeed, the list of issues on which Governments find it impossible to find a satisfactory approach includes elementary but highly divisive points, e.g. the interpretation of the definition of a refugee, the agents of persecution, the status of transit zones in international airports, family reunion and the safe third country and of country of origin concepts.
 The solutions to the complex problems arising from irregular movements, once identified, require that they are not implemented at the expense of recognized human rights of the individual concerned, or that of the interests of neighbouring States (by shifting the burden).


UNHCR has described the growing gaps in international protection created by political expediency and tensions between sovereignty and international responsibility in the following terms:
The discrepancies between refugees recognized under the 1951 Convention and the wider group of persons in need of international protection arise in part from the way in which the definition of refugee in the 1951 Convention has been interpreted by some States, in part from the way the 1951 Convention together with the 1967 Protocol has been applied, and in part from the limitations inherent in the refugee instruments themselves. A further limitation to the effective coverage of the refugee Convention and Protocol results from the fact that some States [...] have not so far acceded to them, or continue to maintain the geographical limitation to refugees from Europe.

As a result of the convergence of political pressures on UNHCR and its own inability to shore-up pragmatic trends the very concept of asylum is under threat. Not surprisingly many observers share a concern that the imperative to provide international protection is being sacrificed to that of national self-interest. To quote Prof. G. Goodwin-Gill ‘UNHCR's commitment to its reason for being - the protection of refugees - needs reaffirmation, not in the facile rhetoric of public statement, but in actions and organizational structures’.

When intergovernmental organizations or specialized bodies are mandated to supervise and enforce obligations undertaken by States in the field of human rights (for example, the Office of UNHCR provides international protection and seeks durable solutions for refugees) their conduct is closely monitored not only by States, but also by non-governmental organizations. The interest of civic society is rooted in the premise that ‘...expressions of concern at violations of (human) rights cannot be considered interference in the domestic affairs of a State".
 The right to seek international protection (and asylum), however, primarily involves relationships between individuals and States and it is the national institutions that form the foundation of the multi-level system of protection. In simplified terms, while inter-governmental organizations such as UNHCR, often assisted by NGOs, play a key role, States bear the general duty and responsibility to prevent human rights violations and when this effort fails, to provide a safe haven to those who flee. Subject to compliance with international law, States also retain, and jealously guard, the right to admit or to exclude aliens from their territory. This is one of the grey areas where disputes arise and quite often, rather than contemplate the difficulties of expulsion. Governments prefer exclusion, erecting barriers at entry points. As Ian Martin, the former Secretary General of Amnesty International, once observed: ‘Governments ... are more often motivated by self-interest than by considerations of humanity, and this provides a further reason for those seeking to combat human rights violations to insist upon the right of asylum" (emphasis added).
 Hence the critical importance a commitment to human rights and of supranational supervision.

At the national level a functional asylum system depends on a number of factors, including: (a) the political will to enter into and fulfill obligations in good faith; (b) the establishment of national infrastructures (that is, adequate legislation, procedures, independent judiciary, strengthening of democratic institutions, legal aid programmes, perspectives to attain a degree of self-sufficiency, assistance to repatriate once feasible); (c) the persons who seek refugee status (asylum seekers and other aliens claiming international protection) are entitled to due process and enjoy all rights guaranteed by international instruments without discrimination, in particular, the right to have an application registered and processed; with the exception of the rights reserved to citizens (such as the right to vote), aliens retain a range of other human rights; (d) support of public opinion and of the political establishment.
It is also useful to recall that when domestic remedies fail and an international body is petitioned, the objective is not to embarrass a Government, but to rectify the alleged grievance or problem. International redress mechanisms frequently play an important preventive and corrective role because they are conducted in a confidential setting. Governments are more inclined to compromise behind closed doors which presents a window of opportunity to negotiate friendly settlements and to ‘strike a case of the list’ before the procedure ‘matures’ to the point when a violation is found. Important precedents are made and one should not underestimate the value of individual complaint procedures just because many cases remain hidden from the public eye. On the other hand, the very existence of so many decisions finding irregularities in State conduct is sufficient proof of the need for international supervision. The UN Human Rights Committee (HRC) has registered over 720 complaints and the Strasbourg based organs over 32,000. Among these, a number originate from persons seeking to prevent their expulsion or deportations on the grounds that they are in need of international protection.
Albeit seemingly elusive and remote, the supervisory powers invested with international human rights bodies present an individual who claims to be threatened with the danger of being exposed to torture, inhumane or degrading treatment with the prospect of an impartial review and protection. In terms of the precedents created, individual complaint procedures also constitute a potent mechanism available to those who have an interest, or a mandate, to extend effective international protection.

2. The European Convention on Human Rights (ECHR50)

In the field of refugee law the Council of Europe human rights machinery has assumed and pursues this role vigorously and the European Court of Human Rights (European Court) only recently reaffirmed that ‘... the protection afforded by Article 3 [ECHR50] is ... wider than that provided by Article 33 of the 1951 Convention.
 The jurisprudence of the European Court therefore not only dispenses redress or just satisfaction to aggrieved individuals, or interprets and sets standards, but also upholds the rule of law in matters susceptible to political pressures. The reasoning developed by the European Court in the Soering case which examined the legality of the potential extradition of a convicted criminal in the light of ECHR Article 3 illuminates the underlying moral imperative:
It would be hardly compatible with the underlying values of the Convention [...] were a Contracting State knowingly to surrender a fugitive to another State where there were substantial grounds/or believing that he would be in danger of being subjected to torture, however heinous the crime allegedly committed.

If it is correct to assume that a person who has a well-founded fear of persecution (in the sense of the 1951 Convention) can also claim to be faced with a real threat of being exposed to torture or inhuman or degrading treatment or punishment, the opposite should also apply: that the expulsion of a person to a country where he/she is in danger of being subjected to torture or inhuman or degrading treatment amounts to refoulement. In this respect Articles 3 of the CAT84 and ECHR50 and Article 1 (A) of the 1951 CSR seek to regulate one and the same thing.
 At the same time we should recall the fact that when UNHCR does not consider a person be a refugee, this does not automatically mean that the expulsion would not constitute a violation of Article 3 of the CAT84 or ECHR50. A State is not even absolved from its responsibility, moral or legal, if it simply frustrates or denies access to asylum procedures. The European Commission of Human Rights (European Commission) underscored this very point when it held that even scrupulous proceedings carried out by UNHCR ‘... do not discharge the Commission of its duty under the Convention evaluate itself on the basis of the facts before it the existence of an objective danger’.
 With regard to extradition cases and their implications for the individual in the country of destination (especially when not a Council of Europe member State), the Strasbourg organs maintain the view that ‘... a person's deportation or extradition may give rise to an issue under Article 3 of the Convention where there are serious reasons to believe that the individual will be subjected, in the receiving State, to treatment contrary to that Article’.

In a recent decision the European Commission ventured yet further when it examined the implications of Article 1 of Protocol No. 6 (which provides for the abolishment of the death penalty) and indicated that it does not exclude the possibility that ‘... a Convention State's responsibility might be engaged under Article 1 of Protocol No. 6 where a fugitive extradited to a State where he is seriously at risk of being sentenced to death and executed’. In the instant case the European Commission accepted the assurances obtained by the French Government to exclude the risk of the applicant being sentenced to death and it reasoned that this part of the application was manifestly ill-founded within the meaning of Article 27, para. 2 of ECHR50.
  On the other hand, similar assurances forwarded by the French Government in the Amuur or invoked by the British Government in the Chahal case failed to convince. In both cases the European Commission and Court were not satisfied (‘... as for the assurances ... these were dependent on the vagaries of diplomatic relations…’ or ‘...the European Court is not persuaded that the above assurances would provide Mr. Chahal with an adequate guarantee of safety.’) and violations of the Convention were found.

After years of eroding standards, CAT Decisions in Mutombo, Alan, Kisoki and Tala and the European Court's Judgments in Amuur, Chahal and Ahmed, all handed down since 1995, have reaffirmed the right to international protection and injected new impetus into the debate.
 The Chahal and Ahmed Judgments, all handed down since 1995, have reaffirmed reconfirmed the absolute nature of the protection afforded by Article 3 and constitute decisive victories for the rule of law. The absolute character of Article 3 protection as well as its extra-territorial effect were most seriously challenged in the Chahal case when the defendant Government, invoking a threat to national security, devoted much resources and went to considerable lengths to prove its point of view (and even relied on H. Grotius ‘... asylum is to be enjoyed only by people who suffer from the undeserved enmity, not those who have done something that is injurious to human society or to other men’).
 The European Court was left unimpressed and held that ‘...national interests of the State could not be invoked to override the interest of the individual where substantial grounds had been shown for believing that he would be subjected to ill-treatment if expelled’.

In Ahmed the European Court rejected the Government's contention that Mr. Ahmed could be returned to Somalia because he was a criminal and reaffirmed that: ‘... the activities of the individual in question, however undesirable or dangerous, cannot be a material consideration’. The issue of agents of persecution is another point on which an increasing number of States and domestic Courts take cue from political recommendations and choose to ignore UNHCR's interpretation of refugee law.
 The European Court remained principled and stated that ‘...nor, in view of the absolute nature of Article 3, is that conclusion invalidated by ... the current lack of State authority in Somalia’.
 

Determined efforts to introduce more restrictive asylum policies have, on occasion, been vindicated by domestic court rulings. As a result, practice in European States continued to diverge and countries which maintained more liberal asylum systems naturally attracted disproportionate numbers of asylum-seekers. Hence, the strain on their procedures and responses to ‘curb abuse’. The varying standards also generated demand for harmonization and it is not surprising that the lowest, not the highest common denominator prevails. Given the pressures of irregular movements, the degeneration of standards appears to be matched only by the readiness of authorities to sacrifice their commitment to human rights. Since the public may not be so concerned, the remaining obstacles are the international supervisory mechanisms. For example, in the Amuur case the European Court was not impressed by the Government's defense that the asylum-seekers were only prevented from entering France and that in fact they were perfectly free to leave to a country of their choosing. The European Court, aware of the difficulties faced by asylum-seekers to gain entry, very correctly reasoned that ‘...this possibility becomes theoretical if no other country offering protection comparable to the protection they expect to find in the country where they are seeking asylum is inclined or prepared to take them in’. The European Court also clarified a long disputed point about the application of refuge law in airport transit zones and shattered the warped legal fiction devised to keep asylum-seekers from entering procedures: ‘Despite its name, the international zone does not have extraterritorial status’.
 Contrary to the European Commission's long held views, the European Court consequently found that confinement in an airport transit zone does involve a restriction of liberty and is acceptable only when it ‘... does not deprive asylum-seekers of the protection afforded by these Conventions’; it further held that the applicable legal rules ‘... especially in respect of a foreign asylum-seeker ... must be sufficiently accessible and precise, in order to avoid all risk of arbitrariness’. The European Court also observed that ‘... confinement must not deprive the asylum-seeker of the right to gain effective access to the procedure for determining refugees status’ and that there is a need to ‘... reconcile the protection of fundamental rights with the requirements of States' immigration policies’.

3.
The United Nations Human Rights Protection System
Observers agree that while standard setting has been by and large completed, what is still lacking is vigorous application and more extensive supervision. The right given to individuals to lodge formal complaints is optional, however, it is encouraging to note that key international human rights agreements have been fortified by supervisory machineries. Moreover, other mechanisms have been created or have evolved to promote the protection of human rights (e.g. annual sessions of the Commission on Human Rights, its specialized sub-commissions, Special Rapporteurs, Working Groups, the so-called "1503 procedure"). Our focus will be on the individual complaints procedures established under the First Optional Protocol (Optional Protocol)
 to the International Covenant on Civil and Political Rights (ICCPR66)
 and under Article 22 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT84).

When examining the UN and European systems we notice numerous similarities. It is therefore useful to contrast both as they co-exist and complement each other. Highlighting some of the determining characteristics prompts four thoughts on the UN system: (a) First, when compared to the European human rights system, the UN based mechanisms are younger, thus less extensive in terms of their case-law; (b) Second, the procedures are quasi judicial and the "Views" adopted by the respective expert Committees under the relevant instruments are non-binding and rely on the readiness of member States to comply;
 (c) Third, in spite of their non-binding character, they can still be effective and generally provide reasonably prompt redress; they also allow to seek a friendly settlement by balancing the general interest of the community with the requirements of the protection of the individual's fundamental rights;
 (d) Fourth, UN mechanisms may be narrower in the material scope of protection but they are universal and span all regions and legal systems.

3.1 
Individual complaints procedures
On the Universal plane, two individual complaints procedures are most relevant for asylum-seekers, refugees and other persons in need of international protection. They function pursuant to First Optional Protocol mechanism established under ICCPR66 Covenant and Article 22 of CAT84. Communications to the respective human rights bodies are examined in confidential judicial-like written procedures (oral proceedings are not specifically provided for in the relevant texts nevertheless members of the expert Committees have been actively discussing the possibility of the advantages of inviting the Parties to oral hearings in appropriate cases). The communications are first subject to detailed scrutiny on their admissibility and once this initial hurdle is cleared, the merits are examined and non-binding ‘Views’ are issued (under Article 5, paragraph 4 of the First Optional Protocol and article 22 CAT84). While there is no prescribed form, an individual (or his/her duly authorized representative), claiming to be a victim of an alleged violation should submit a written and signed communication (NGOs can only act as legal representatives). The communication may be in any language but it is advisable to utilize one of the official languages (English, French, Russian, Chinese). The communication should contain at least the following data: the name, address, age and occupation of the author and the verification of his identity, the name of the State Party complained about, the object of the claim
and the alleged violations of relevant provisions, succinct facts of the claim and steps taken to achieve/exhaust a domestic or international remedy.

3.2
First Optional Protocol to the Covenant
Although the UDHR is widely perceived as a ‘common standard of achievement’ and some authors consider it as a part of customary international law, the right of asylum contained in article 14, from the legal point of view only a non-binding declaration.
 The drafters were not inclined to include asylum as a Covenant right and consciously steered clear of the question. Notwithstanding this fact, at least two ICCPR66 provisions are relevant to persons in need of international protection: article 7 which prohibits torture but does not specifically proscribe expulsion; article 13 which allows for expulsion only on lawful grounds pursuant to a decision.
The Human Rights Committee has produced impressive quasi judicial case-law which authoritatively interprets ICCPR66 in a number of fields (for example, in the field of minority rights, non-discrimination, death penalty cases).
 In its General Comment No. 15, the HRC has interpreted article 7 as including the principle of non-refoulement.
 Paragraphs 9 and 10 of the General Comment elaborate on matters relevant to article 13, in particular to the question of what constitutes an effective remedy: ‘...an alien must be given full facilities for pursuing his remedy against expulsion so that this right will be in all the circumstances of his case be an effective one’. The principles of Article 13 relating to the appeal against expulsion and the entitlement to review by a competent authority may only be departed from when ‘compelling reasons of national security’ so require.
It usually takes two to three years to adopt Views on a case and in exceptional cases the procedure may be completed under a year. The effort to expedite procedures and to reduce backlogs has recently led the Human Rights Committee to consider to join admissibility decisions with an examination of the merits in uncontested cases.
 The Committee may also resort to issuing a ‘Rule 86’ decision under its rules of procedure requesting the State Party concerned to adopt ‘interim measures’ of protection (for example, to suspend an execution of a person sentenced to death or an expulsion or extradition pending a review of the case). Given time constraints and the inherent difficulties of examining claims for asylum (burden of proof, credibility assessment, and so forth) such decisions are extremely difficult to make. There is the additional problem of re-examining the case after final decisions rendered by State authorities. They after all presumed to have greater resources and possibilities to make the correct decisions on the grounds of interviews, country of origin information, and the like. When examining requests for interim measures the expert bodies realize the time constraints and limited means at their disposal. They also realize that unless they exercise sufficient prudence and restraint, they risk being perceived as lacking a sense of reality and/or proportion and being disregarded.
 In addition, the Human Rights Committee examines reports presented by the States Parties pursuant to article 40 ICCPR66 and can request a State Party to furnish additional information and to provide specific explanations. The sessions examining State reports have hitherto been distinctly underutilized opportunities for NGOs and intergovernmental organizations like UNHCR to probe, through appropriate briefings of the members concerned and submission of documentation, the compatibility of legislation and procedures established to implement international refugee law.

For many years the Human Rights Committee lacked a mechanism to manage systematic and reliable feedback from authors and to evaluate compliance with its Views. During its thirty-ninth session in July 1990, the Committee established a procedure whereby it can monitor compliance with
Its Views. It also created the mandate of a Special Rapporteur for the Follow-Up on Views.
 Views typically request State Parties to provide information and reminders are sent to all which have failed to comply. By its fifty-seventh session, follow-up information had been received in respect of 90 Views. No information had been received in respect of 68 Views and in 10 cases, the deadline for receipt of follow-up information had not yet expired. In some rare instances, the author of a communication, and not the State Party, has informed the Human Rights Committee that the State Party did give effect to its recommendations.
Roughly one third of the replies received thus far display a willingness, on the part of the State party, to implement the Committee's Views or to offer the applicant an appropriate remedy. Many replies simply indicate that the victim has failed to file a claim for compensation within the statutory deadlines, and that, therefore, no compensation can be paid to the victim. The remainder of the replies either explicitly challenge the Human Rights Committee's findings, on factual or on legal grounds and indicate that the State Party will not, for one reason or another, give effect to the recommendations. On the other hand in the last six years, States Parties have granted stays of execution, commutations of sentence, early release from imprisonment, stays of deportation and extradition and compensation to victims of human rights violations. The overall results are encouraging but remain far from fully satisfactory.
 The Human Rights Committee is yet to develop substantial case law in the field of international protection and the relatively few cases which concern the rights of asylum-seekers are testimony to the fact that few individuals (or their lawyers) place their trust in achieving redress by resorting to this human rights body. The reticence of States to have such applications examined by the Human Rights Committee is less surprising and actually reminds us of the original intent of the drafters not to incorporate the right to asylum into ICCPR66. Some States contemplating ratification are even said to be considering a reservation which would exclude asylum issues from scope of the ICCPR66's First Optional Protocol altogether.
3.3
The Convention against Torture 1984 (CAT84)
The prohibition of torture or inhumane and degrading treatment is a part of international customary law and can be considered a peremptory norm (jus cogens) as defined in Article 53 of the Vienna Convention on the Law of Treaties of 1969.
 Article 1 of the UN Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) provides us with a definition of the term ‘torture’:
‘... ‘torture’ means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining/row him or a third person information or a confession, punishing him for and act...

This wording is similar to language used by the European Commission in the Greek case when it drew on the text of the 1975 UN Declaration on Torture that served as a model for subsequent drafting efforts.

CAT84 is said to have rounded off the codification process with regard to the abolition of the practice of torture and is clearly more than a series of legal provisions. It is also a body of principles and some say, a list of pious hopes.
 Its centerpiece is the monitoring body - the Committee Against Torture (Committee), whose main function is to ensure that the Convention is observed and implemented. The Committee is composed of 10 experts of high moral standing and recognized competence in the field of human rights. They are elected for 4 years and are eligible for re-election. The Committee can invite specialized agencies and other intergovernmental organizations to its sessions and submits annual reports to the UN General Assembly.

The Committee also examines ‘periodic reports’ pursuant to Article 19 and provides the indirect opportunity (by lobbying Committee members) to those interested to initiate scrutiny of a Government's record. Under this procedure States report on measures taken to give effect to undertakings. Following the initial report, additional ones are due every four years.
 The Committee has established guidelines, issues reminders and invites State representatives to attend meetings where they are expected to answer specific questions as well as to indicate whether and how obligations are discharged. The State reporting mechanism sheds useful light on many issues. For example, the Committee has made it clear that in its opinion non-admission to a country engages the responsibility of the State Party under Article 3 if returning a person would result in exposure to torture.

The Committee met for the first time in Geneva in April 1988 and has had 17 sessions since (two regular sessions per year and additional ones may be convened by decision). Since its creation it has made both discreet and public interventions. Like other international instruments relating to human rights the CAT84 gives private individuals the right to lodge complaints which are examined in camera. In order to pass the hurdle of admissibility a complaint must not be anonymous, it must not constitute an abuse of the right of submission, or have been examined under another international procedure. Domestic remedies, unless unreasonably prolonged or unlikely to bring effective relief, must be exhausted.

Once a communication is ruled admissible the Committee formulates its ‘Views’ and when a violation is found, the State is invited to inform the Committee of the action it takes.
 The Committee may also adopt ‘Provisional measures’ requesting a State Party to take steps to avoid possible irreparable damage (see below).
 Given the implications of such decisions it is understandable that Committee members carefully weigh when to apply Rule 108 (9) for the purpose of deferring the expulsion or extradition of a person.  Taking a decision is understandably complex, especially since the Committee has only limited fact-finding capabilities. This handicap would lend itself to correction if, for example, the Committee would invite UNHCR to furnish amicus briefs on particularly complex cases.
 Such cooperation would be all the more helpful considering that, in principle, the Committee should not substitute its judgment for that of the specialized asylum/immigration authorities of States Parties. In practice, however, probably because so many complaints that reach the Committee after years of scrutiny at the national level still appear legitimate, the Committee has proceeded to give the benefit of the doubt and has acted as a last instance.
 In this situation it is perhaps impossible to prevent a situation when Committee members would, on occasion, substitute their own judgment for that of the competent State authorities and enforce thus the principle of an effective remedy.

This situation may also be contrasted with developments in the Human Rights Committee, which over the years has established jurisprudence to the effect that the evaluation of facts and evidence is a matter for the local courts. In its opinion, expert bodies can only ensure that procedural safeguards have been followed and that the rights guaranteed by the relevant international instrument have not been violated.

3.4 Jurisprudence of Committee Against Torture

By December 1996 a total of 62 individual communications have been registered, 8 of which were concluded by Views (6 violations), 9 were discontinued or suspended, 18 were declared inadmissible and 26 are pending (4 pending adoption of Views).
In cases concerning a forced return to the country of origin the Committee must, pursuant to article 3 of CAT84, decide whether there are substantial grounds for believing that the author of the communication would be in danger of being subject to torture upon return. It should be emphasized that article 3 prohibits refoulement only if the person can show that he/she is personally at risk of suffering torture upon return. A claim that the author may be detained or even subjected to ill-treatment is not sufficient. Thus the test of CAT84 article 3 is not the same as that under Article 1 of the 1951 Refugee Convention and is stricter than under ECHR50 (which extends also to inhuman and degrading treatment or punishment). Five cases concerned rejected asylum-seekers who had completed a full asylum procedure conducted by the respective national authority, had their final judicial appeals denied and faced deportation and are analyzed below. 
In cases of an imminent danger of irreversible consequences (which is often the case of unsuccessful asylum seekers), the Committee, if it feels that the claim is bona fide, may request the State Party not to expel the author of the communication while the case is under consideration. In the Mutombo case an interim measure was requested from the State Party the day the application was lodged.
 Interim measures were subsequently requested and granted also in the Alan (10 days after the communication was received) and the Kisoki cases (within 16 days).

The Views adopted by the Committee in the Mutombo case have been hailed as a milestone in enforcing the rule of non-refoulement and when they are read in conjunction with the reasoning employed in subsequent cases, the main elements and aspects of the Committee's reasoning become discernible, namely:

· the author is in the jurisdiction of the State Party and can substantiate that he/she is personally at risk of being subject to proscribed treatment through action or inaction of the State (that is, that torture is a necessary and foreseeable consequence of the return of the person);
· there must be a causal link with one's background, including ethnic origin, political affiliation, history of detention etc. and the alleged danger;
· that seeking refuge in another "safe" part of the country would not be a likely solution (internal flight alternative);

·  respect for a margin of appreciation with regard to inconsistencies in an author's presentation of the facts which do not raise doubts about the general veracity of the claims because complete accuracy is seldom to be expected from victims of torture;

· weight of medical reports which corroborate bodily scars compatible to torture wounds and diagnosis of post traumatic stress disorders;

· status of ratifications of international instruments, actual human rights record and whether a State is an actual Party to the Convention;

· findings of UN Special Rapporteurs (country and subject specific);

· positions of UNHCR.

The Committee extensively consults reports of the UN Commission on Human Rights, of the Working Group on Enforced and Involuntary Disappearances as well as other documentation from reputable sources submitted to it. Its cooperation with UNHCR appears less intensive. Moreover, the Committee relies on a wide range of public domain information, for example, from Amnesty International reports. As a result, the Committee argues, among others, that a State Party has  an obligation to refrain from forcible returning an individual to his/her country of origin due to ‘a consistent pattern of gross flagrant or mass violations of human rights’, if that entails for the individual in question, a personal risk of being subjected to torture.

The number of cases brought to the Committee remains rather modest but is definitely growing. Given the confidential nature of the proceedings it is difficult to judge, however, there appears to be a distinct predisposition to rule admissible only prima facie very strong cases.
 Still, some of the Views have given cause to controversy and it is said that the outcome of the Khan case was received by Canada with considerable dismay. In one case at least the Committee also quite clearly sent the message to potential applicants that it does not wish to become involved with cases which have more to do with political asylum than with torture. In this particular instance X was deported in spite of a claim to be a member of the Front Islamique du Salut (FIS) and claimed to fear being sentenced to death if he were to be apprehended by the security forces. X was represented by the Spanish Refugee Aid Commission (CEAR) who alleged a violation of Article 3, however, the communication was ruled inadmissible. The decision indicates that Committee was doubtful of the credibility of X's claim since the asylum request was not lodged until six weeks after entering Spain. Upon entry with a false passport X claimed to have been in transit to Germany. The application was subsequently rejected and X was ordered to leave Spain. Although X, an asylum-seeker at the time, requested the Minister of Justice to be sent to a third country if his continued stay in Spain was found to be undesirable, he was arrested and deported. The Committee's decision referred to the UNHCR Office in Spain which ... made no report, oral or written, on the proceedings'.

The case reads inconclusively and when one compares with the Tala case it is rather difficult to discern why the Committee members opted for this course. Nevertheless, if the asylum claim was abusive, it may serve to illustrate that just as not every person from a country with a poor human rights record would necessarily be tortured upon return, not everyone invoking international protection mechanisms does so in good faith. The difficulty lies more in that as long as there will be so many countries where torture is systematically practised, applying the various tests is complex and fraught with the danger of reaching the wrong conclusion. In article 3 and political asylum cases this can obviously lead to tragic consequences. On the other hand, if the sole test would be the ‘consistent pattern of gross violations of human rights’, this could result in extending a ‘right’ to entire populations to seek a safe haven in a State signatory to CAT84.
3. Summary and perspectives
The restrictive trends and pressures on asylum procedures in Western countries tend to lead to practices which turn a blind eye to elementary human rights and undermine the concept of asylum. States are well positioned to devise more ingenious methods which curtail access to international protection and argue that the evidentiary standards required from asylum-seekers should not be so low that all claims have to be accepted. At the same time, even strong evidence can be dismissed, contributing thus to widening the ‘gaps’ which affect the system of international protection. Until these are bridged, international supervisory bodies will continue to tread the fine line between two interests. The caution of human rights supervisory bodies is tangible and is often reflected in the number and quality of inadmissibility decisions. In this respect, and predictably so, the responsibility to investigate complaints conscientiously will continue to clash with the overt and subtle pressure not to ‘encroach unduly on State sovereignty’ (read: adjudicate claims without faulting what States do). Equally, advocacy for the underlying moral, ethical and legal principles will in some quarters continue to be perceived as ‘unrealistic’ or ‘foolish’. The pressures on international mechanisms will be intense.
Another ‘problem’ is that finding a violation does not necessarily solve a problem. Judgments or views provide only limited guidance to the State Party concerned in respect of what it should actually do for the individual if deportation is proscribed. A decision having the effect of deferring a deportation or expulsion is not just an abstract legal issue, devoid of practical and human content. If a State can be obliged not to deport, what measures is it responsible for which would allow the individual concerned to exist and subsist? It is submitted that as a minimum the individual should benefit from being accorded a legal status to stay and be recognized as such by all competent authorities (thus, without a residence permit it may be illegal to rent accommodation). Pending a renewed possibility of return, it is equally important to allow access to the labor market or at least to minimal social aid. These are very real issues and contrary to what may be expected, persons who are not deported are often ignored by the authorities.
Left to their own devices and relegated to charitable institutions, it is not surprising that many asylum-seekers are criminalized simply because they have retained sufficient will to survive. Surviving without permits and prerequisite paper work in sophisticated societies, however, entails either entering the black market or attempting an illegal border crossing in search of more equitable treatment elsewhere (and perhaps changing one's identity in the process). As many social workers and NGOs would attest, it is common that the legal limbo is not only a trap, but also leads to absurd situations when individuals find work and pay taxes but have no right to social security because they reside in the host country illegally and undocumented. Such situations are traumatic and can have very severe consequences. Desperation often leads to aberrations of character, severe stress and to the disruption of normal human functions. How can one avoid doubts about the readiness to deal with asylum cases in good faith when in spite of favorable rulings of international human rights bodies, their purpose can be easily frustrated or defeated by the subsequent inaction of the responsible national authorities. The authorities not only hold all the cards but they also have time on their side.
In the Ahmed case a former refugee, diagnosed as suffering from the ‘post traumatic stress disorder’ resulting, among others, from his detention, stripped of his status for a minor criminal offence, about to be deported to Somalia, denied legal status and confronted with ineffective domestic remedies took his case to Strasbourg. After years of living in an analogous situation to that of a stateless person, subsisting in constant threat of deportation and a state of complete uncertainty, the otherwise favorable Judgment of the European Court remained mute on attendant issues, including the reinstatement of refugee status (and whether it was withdrawn illegally) and denied access to social security, medical care and the labor market. Whether such circumstances in themselves amount to inhuman or degrading treatment is yet to be tested.

Growing demographic pressures not only result in stricter immigration rules but also lead abuses of asylum procedures, to a massive increase in the trafficking of aliens, skyrocketing profits and untold suffering. Attempts to by-pass quotas and restrictions have an upward tendency, as do fiercer security measures. At the same time demands on international protection, which are by definition more enigmatic to ‘ration’, grow as a result of man made disasters specifically designed and executed to induce population movements and flight.   The determination of national asylum authorities of traditionally democratic States to devise new methods to curb immigration, including access to asylum, is reflected in the numbers of ‘inhumane treatment or torture’ cases submitted under monitoring mechanisms. Many cases unveil the extent of flawed asylum-determination practices and point to related problems of illegal detention or even cases of ill-treatment of persons in custody.
 The problem of refoulement is becoming more pronounced and it is quite conceivable that as access to asylum procedures and international protection is denied, more allegations will concern the shortcomings in due process, abuses of the institution of detention or as suggested above, inhuman or degrading treatment perpetrated by action or rather inaction of the relevant authorities of asylum countries themselves.  Little wonder that most of the cases pending today before the Committee against Torture are expulsion/asylum related and that the European bodies have registered growth in this sector. Finally, there is the problem that while national administrations dealing with aliens cut corners and push aside legal maxims for quick solutions, the courts are flooded with complaints, which generates additional demand for factual and legal supra-national scrutiny.

The ultimate solution is, of course, compliance with human rights standards and unless the international community will manage to prevent the worst excesses, the capacity of the receiving countries to cope with influxes and uphold human rights will continue to be tested. Large numbers of arrivals channeled into inadequate reception and processing mechanisms and/or unchecked abuse of the existing procedures only aggravate the problem and ultimately lead to increased reluctance of State Parties to comply with their obligations. In such a situation a break-down of the institution of asylum is a distinct probability. The pressures are mounting and the challenge essentially rests with the international community which must devise effective methods to eradicate the practice of torture and massive abuses of human rights. National authorities will in the meantime need to approximate asylum and human rights procedures to an acceptable level. Both goals can be achieved but will require sustained and responsible exertion from one and all, notably the responsible administrations, politicians and the public at large.

5.
Conclusions
The human rights machineries established by the UN and the Council of Europe constitute additional and crucial safeguards which allow individuals, who claim to be exposed to the danger of inhuman or degrading treatment, punishment, or torture, to seek and find international protection. While achieving a favourable ruling from the Strasbourg Court has its distinct advantages, and its most recent jurisprudence has done much in favour of maintaining the right of asylum, the UN organs are not as over burdened as those operating under the European Convention. Consequently, they may be more predisposed to rendering decisions more speedily. Another argument speaking in favor of petitioning the Geneva based organs is the comparative simplicity of their case law.
Unless friendly settlements are reached in the course of the proceedings, violations eventually become a matter of public record. In contrast to the Strasbourg human rights system the ‘Views’ of UN bodies may not be binding, but on balance they can be just as effective as States tend to assume their obligations and comply. However, if lapses of national protection mechanisms are to be corrected, both the Strasbourg and the Geneva mechanisms need support. Closer cooperation between human rights bodies examining individual petitions and UNHCR is desirable, notably with regard to seeking authoritative opinions on the situation in the country of origin and the well-foundedness of fears alleged by applicants. UNHCR should develop a capacity to cooperate with international supervisory mechanisms and systematically feed into existing State reporting procedures.
While ratification of an international instrument does not in itself guarantee compliance, it is an expression of commitment and it establishes a particular "framework" which goes beyond the narrow confines of positive law. States should in addition to ensuring transparency when formulating policies, providing for parliamentary and judicial control, also seek advisory services to help realize the commitments they have undertaken. The infrastructure and procedures created by the State at the municipal level should be continuously supplemented by efforts designed to nurture a human rights culture. Although the rule of law and the compliance with international obligations are the most effective guarantees against violations of human rights, avoiding established rules, especially when ignoring protection needs, not only violates the rights of an individual, but also implies shifting the burden to neighboring States.
Balancing the interests between the State and the individual is not simple and human rights bodies in deportation cases are correct not to shy away from the principle of the benefit of the doubt as this can prove to be the only way to avoid irreversible consequences. On the other hand, while States are expected to co-operate and implement their obligations in good faith, they should also have good reason to feel that judgments or requests for interim measures of protection are justified. Otherwise, they will not comply and the issuing authority will ultimately lose credibility. The international system of protection would be dealt a potentially crippling blow.
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� The 1995 Annual Report of the Austrian High Administrative Court (VwGH) attributes most of the 33.8% increase in appeals to complaints against the Aliens law. According to C. Jabloncr, the Court's President, the system of provisional legal protection fails because by the time the Court acts on a particular file, the expulsion measure would have been implemented. See Die Presse, 29 May 1996.





