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1. Introduction



	The phenomenon of trafficking in adults and in children for the purposes of prostitution, pornography, slavery or illegal adoption continues to occur on a large scale and must be considered within the context of the struggle for the respect of human rights.  The Vienna Declaration and Programme of Action stated that 

“Gender-based violence and all forms of sexual harassment and exploitation, including those resulting from cultural prejudice and international trafficking, are incompatible with the dignity and worth of the human person, and must be eliminated” (World Conference on Human Rights, UN Doc. A/CONF/157/23, July 12 1993, Part I, para. 18).  As concern for trafficking grows and commands greater attention, it is addressed in wider variety of intergovernmental fora.

Most studies conclude that the majority of women are trafficked from South East Asia, Latin America, Central and Eastern Europe and some parts of West Africa to affluent industrialised countries in Northern Europe, North America and the Middle East.  Internal trafficking also exists within continents from a poorer to richer States.

 	

2. Defining Trafficking



The former narrow view of trafficking has widened to other aspects, such as forced labour and deceptive practices.  It includes slavery-like forms of marriage, surrogate mothering or commercialised and simulated adoptions when children are sold as domestic help.  The term trafficking generally denotes a clandestine activity conducted for considerable profit. When it involves humans, including human organs and tissues, the actual crossing of frontiers can occur both legally or illegally or can involve compulsion or be voluntary.  Whatever the scenario, trafficking is underreported, statistical information is inaccurate and fragmentary and the true extent of the problem remains unknown. 

The United Nations General Assembly defined the trafficking in women and girls as having the 

“end goal of forcing women and girl children into sexually or economically oppressive and exploitative situations … for the profit of recruiters, traffickers and crime syndicates” (UN GA Res. 49/166, December 23, 1994).

In the Council of Europe, the European Committee on Crime Problems examined sexual exploitation of children and young adults applied the following working definition: 

“Any act or activity at bringing a child or a young person into prostitution or pornography or maintaining him/her there, possibly by transporting him/her at national or international level, even with his/her consent or by means of deception, threats, force or other influence” (Sexual exploitation, pornography and prostitution of, and trafficking in, children and young adults”, Council of Europe, (1993), p. 39). 

The European Parliament defined “trafficking in human beings” as:

 “the illegal action of someone who, directly or indirectly, encourages a citizen from a third country to enter or to stay in another country in order to exploit that person by using deceit or any other form of coercion or by abusing that person’s vulnerable situation or administrative status” (Res. A4-0326/95, para. 1; January 18, 1996).

The rapid evolution of the problem, sustained by interrelated and complex factors affecting modern societies, has made the legal definition of trafficking ambiguous and the value of existing international instruments doubtful.  When defining the problem, a distinction could be drawn between the traffic in persons for purposes of prostitution and the smuggling of aliens, for example in the context of illegal immigration, the supply of migrant workers for the construction industry, domestic work etc. The problems are related, but have different aspects. The root causes of all forms of trafficking include poverty, the lack of social and economic  emancipation, the imbalance between industrialized  and developing countries and rapid urban development.

The root causes of all forms of trafficking include poverty, the lack of social and economic emancipation, the imbalance between industrialised and developing countries and rapid urban development.

Trafficking in persons thrives on permissiveness and the commercialisation of sex and is accompanied by violence and sexual exploitation endured by the individuals who are its victims.  Differences persist on how to regulate situations when prostitution is a result of an individual’s free will.  While most States take action against the prostitution of minors, approaches to adult prostitution still range from abolition to regulation.  Attempts to de-criminalise voluntary forms of prostitution involve the regulation of working conditions and the respective administrative procedures.  Some States even impose taxes on earnings from prostitution. Legal action against traffickers varies widely and procurers usually manage to conduct their activities with impunity.  It is also argued that in order to pursue successful prosecutions, trafficked persons require special protection or, if they are aliens, the conferment of legal status which would include a temporary residence permit or assistance with repatriation.



3. Migrant Trafficking



Migrant trafficking, for which industrialised countries act as a magnet, implies the criminal circumvention of entry, asylum and immigration procedures and regulations of receiving and transit States.  It is both a form and a means of migration. Trends are monitored by numerous institutions, including the International Organisation of Migration (IOM) and the International Centre for Migration Policy Development (ICMPD).  Migration trends, including growing immigration restrictions to industrialised countries and the consequent increase of illegal migration, were also subject of a report of the United Nations Secretary-General (UN Doc. E/1995/69).

It is exceedingly difficult to distinguish between those who are motivated solely by economic considerations and refugees and displaced persons fleeing persecution, war and violence.



4. Trends and Special Problems of Legal Regulation



Regional and world wide investigations suggest that trafficking and organised illegal migration are spreading rapidly and are taking on new.  Both thrive on the low risk - prosecutions are rare and penalties minor – as well as on the high profit margins and the difficulties of prevention and detection.  While in most cases it is difficult to distinguish between the various forms of trafficking, the causes lie both in sending and receiving countries.

International agreements have demonstrated their inadequacy and impracticability in combating the phenomena.  Even at the level of the European Union, Title VI of the Treaty on European Union, which concerns intergovernmental cooperation in Justice and Home Affairs, including asylum, immigration, visa, judicial, customs, police and statistical matters, does not provide for a joint Community policy.  The prevention and penal prosecution of trafficking remains the responsibility of Member States.

Trafficked persons are often illegal immigrants and some, especially women who seek employment as au pairs, domestic helpers or entertainers are eventually forced into prostitution.   Lured under false pretences, such as the offer of a job or contractual marriage, and even though they may have entered into the arrangements voluntarily, women often become totally dependent on the trafficker.  Unable to escape the compulsion, they are exposed to accept lower than agreed wages or longer working hours.  Once recruited or abducted, many trafficked persons are controlled by debt bondage and wind up in a form of slavery.   The question has therefore been raised whether it would not be desirable to extend the present definition of trafficking to include the transport of dependent persons from one country to another by unlawful force or by misleading them, for financial gain or by abusing personal relationships, irrespective of the reason. 

Opinions are unanimous that forced prostitution entails serious violations of human rights and calls for legal and administrative measures which do not stigmatise and victimise the individual concerned.  There is also growing recognition for the need to provide the victim support. Given the nature of transactions involved, attention needs to be focused not only on the seller (the trafficked prostitute) and the procurer (go-between or pimp), but also on the buyer (the client).  In countries with a high incidence of the human immunodeficiency virus (HIV), the client’s fear of infection has led traffickers to recruit younger prostitutes.  Child prostitution, which is closely associated with paedophilia, and is organised to benefit the pornography and sex tourism industry, illustrates the complex issue of secondary victimisation: in addition to the harm caused by the offence, the victim is caused further suffering by investigation, prosecution and trial. 

Trafficking is increasingly controlled by transnational criminal organisations and is connected with money laundering, fraud, the counterfeiting of documents and other forms of organised crime, including drugs and abduction.  Such factors generate willingness at the international and national level to harmonise legislation and to co-operate between State Parties (e.g. the Convention on Laundering, Search, Seizure, and Confiscation of Legal Proceeds of Crime”, November 8, 1990, which entered into force September 1, 1993; ETS 141).



5. The relevance of the 1950 Convention



Although regularly encouraged to accede to it, the United Nations Convention for the Suppression of Traffic in Persons and the Exploitation of Prostitution of Others (1950 Convention) has only some 70 States Parties and the four earlier Conventions remain in force.   The idea of replacing the 1950 Convention, or its obsolete provisions, with a new instrument which would encompass all forms of trafficking, provide for extra-territorial jurisdiction of courts,  wider coverage to minors as well as for the confiscation of earnings and means of transport, is gaining support. 

The Working Group on Contemporary Forms of Slavery of the United Nations Sub-Commission on Prevention of Discrimination and Protection of Minorities monitors situations involving forms of exploitation of individuals that are tantamount to slavery or similar practices.  The five members of the Working Group meet yearly to examine a number of items which include the traffic in children, slavery and the slave trade, child prostitution and child pornography, children in the armed forces, the traffic in persons and the exploitation of prostitution of others (see e.g. UN Doc. E/CN.4./Sub.2/1996/24).  Reports from States indicate that many object to the 1950 Convention on the grounds that it seeks to promote morality through criminal legislation and that it contradicts or would contravene existing criminal legislative policies.



6. United Nations action against trafficking

(a) United Nations General Assembly



The UN General Assembly adopted resolutions on the prevention of prostitution (UN GA Res. 40/103, December 13, 1985), the Prevention of Alien Smuggling (UN GA Res. 48/102, November 1993) and on Traffic in Women and Girls (UN GA Res. 50/167, February 12, 1996). One meeting of its 51st session was devoted to trafficking in human persons, especially in women and children.  The Voluntary Trust Fund on Contemporary Forms of Slavery, established by UN GA Res. 46/122, December 17 1991, has not reached a sustainability level and has never been put into use (see UN Doc. E/1996/23). 



(b) Reports of the Secretary-General; international conferences and congresses



Trafficking was also addressed by the UN Secretary-General in his reports on violence against women migrant workers (UN Doc. A/50/378), and traffic in women and girls (UN Doc. A/50/369), and by successive world conferences organized by the United Nations.  The International Maritime Organisation passed Resolution A. 773 (18) focusing on the “prevention and suppression of unsafe practices associated with alien smuggling by ships” in 1993 and the Naples World Ministerial Conference on Organised Transnational Crime condemned the practice in 1994.  In the same year the Conference on Population and Development adopted a Programme of Action calling on governments to impose effective sanctions against migrant traffickers (UN Doc. A/CONF.171/13).

In 1995 the Ninth Congress on the Prevention of Crime and the Treatment of Offenders held at Cairo invited States to ensure the prosecution of illegal acts concerning traffic in human beings and criminalizing traffic in illegal migrants (UN Doc. A/CONF.169/16/Rev. 1, Chap. I). The same year the Beijing Conference on Women requested the UN Special Rapporteur on Violence to address the issue (Platform for Action, UN Doc. A/CONF.177/20, Chapter D, para. 122). In 1996 the Stockholm Congress Against Commercial Sexual Exploitation of Children adopted an Agenda for Action which highlighted existing international commitments (UN Doc. A/51/385). 



(c) UN Commission on Human Rights



Resolution 1991/58, March 6, 1991 of the United Nations Commission on Human Rights called for more effective action against the traffic in women and children, and forced prostitution.  It re-invited member States to ratify the 1950 Convention and requested existing supervisory bodies to monitor compliance with international human rights conventions which include provisions to combat the traffic in persons.  Specific programmes of action for the prevention of the sale of children, child prostitution and child pornography and for the elimination of the exploitation of child Labour were adopted by Resolution 1992/74, March 5, 1992, and 1993/79, March 10, 1993, respectively.  Resolution 1994/45, March 4, 1994, established a Special Rapporteur on Violence Against Women and on the Sale of Children, Child Prostitution and Child Pornography. A description of the dimensions of the problem and recommended measures were contained in a preliminary report to the Commission (UN Doc. E/CN.4/1995/42).  Resolution 1996/24, April 19, 1996, requested the Sub-Commission to encourage its Working Group on Contemporary Forms of Slavery to continue to address the issue of traffic in persons. Resolution 1996/61, April 23, 1996, approved a draft Programme of Action for the prevention of the traffic in Persons and the exploitation of the prostitution of others (UN Doc. E/CN.4/Sub.2/1995/28/Add.1). 



(d) Other measures



The Fifth session of the United Nations Commission on Crime Prevention and Criminal Justice reviewed measures to combat the smuggling of illegal migrants (UN Doc. E/CN.15/1996/4) and adopted Resolution IV on measures to prevent illicit international trafficking in children and to establish penalties appropriate to such offences.

The Convention on the Rights of the Child (UN General Assembly Res. 44/25 Annex, November 20, 1989), which has achieved universal recognition, ratified by some 189 States, requires State parties to take all appropriate legal and administrative measures of a social and educational nature to protect children against exploitation, including sexual abuse and to prevent kidnapping, sale or traffic of children in any form (Arts. 34, 35 and 36 concern trafficking and exploitation).  The efforts of an open-ended working group drafting an Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography (Commission Resolution 1996/85, April 24, 1996) reflect the wish to reinforce the criminalization of the sale and prostitution of children.  However, some States perceive the work as duplicative and leading to a proliferation of international instruments (UN Doc. E/CN.4/1996/101). 

The International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (UN GA Res. 45/158, December 18 1990, not in force) provides in Arts. 11 and 16 for measures designed to prevent irregular movements and work in irregular circumstances. 

The Commission on the Status of Women adopted Resolution 40/4 on traffic in women and girls (UN Doc. E/CN.6/1996/15). Its first report contains a synopsis of views and replies received from States (UN Doc. E/CN.6/1996/10 and Corr.1 and Add.1 and 2).

If and when adopted, the proposal to draft an optional protocol on a complaint mechanism to Convention on Elimination of All Forms of Discrimination Against Women United Nations Committee on the Elimination of Discrimination against Women could provide an additional form of protection against trafficking (see UN Doc. A/50/38).



7. European Efforts



European States are preoccupied with illegal migration. With regard to trafficking for the purposes of prostitution, many call for the replacement of the 1950 Convention.  The considerable differences between East and West European trafficking statutes are being gradually eradicated through a process initiated by the 1991 Berlin and 1993 Budapest Ministerial Conferences to Prevent Uncontrolled Migration.  A third Ministerial Conference was held in Prague in October 1997. Hungary is responsible for follow-up action and chairs the Budapest Steering Group which has since 1993 evaluated action taken by EU member and Associated States, as well as the other 15 participating States in the Budapest process.

The major recommendations adopted at the Prague Ministerial Conference strive at the creation of coherent and efficient co-operation structures between EU and non-EU States (see Anti-trafficking Model Legislation, Report of the Budapest Working Group, Ljubljana, June 13-14, 1996).  The 55 recommendations focus on combating illegal migration, approximation of entry and visa policies all over Europe, agreements on information exchange and data protection, the criminalization trafficking in aliens in domestic law, including relevant extradition instruments and the introducing of carrier and employer sanctions. An implementation plan with timetables is under preparation.

The adoption of the 1985 Schengen Agreement on the Gradual Abolition of Border Checks, the 1990 Convention for the Implementation of the Schengen Agreement, and the Dublin Convention of June 15, 1990, aim to remove border controls between member States, harmonise entry requirements for third country nationals and allocate responsibility for determining asylum claims.  While responses to the perceived need to curb immigration lead to tightening external border controls, a number of unintended effects are also generated, including an increase in smuggling operations, the creation of new channels and greater vulnerability of trafficked persons.  Nevertheless, the European Committee on Crime Prevention in its report on “Extraterritorial criminal jurisdiction” (1990) recommended amending relevant national legislation to allow the prosecution of nationals suspected of having committed trafficking offences abroad.  The Justice and Home Affairs Council of the EU adopted a Joint Action establishing and incentive and exchange programme for persons responsible for combating trade in human beings and sexual exploitation of children which defines the offences and improves judicial co-operation in this field (OJ of the European Communities No. I. 322, December 12, 1996).  The Hague Convention on Protection of Children and Co-operation in Respect of Intercountry Adoption aims to curb abuse, sale and trafficking in cases of adoption (May 29, 1993, ILM, Vol. 32 (1993 1134).

In 1994 the EU Council decided that European Police Office (EUROPOL) Drugs Unit also covers the trafficking in aliens.  Based on Article K. 3 of the Treaty of European Union, the Convention on the Establishment of a European Police Office (July 26, 1995), signed by all EU States, is expected to enter into force in 1998 (when ratified by all State Parties and when the outstanding issue of jurisdiction of the European Court of Justice is resolved).

The EUROPOL Convention contains definitions which reflect the European approach to illegal migration and trafficking (“Illegal migrant smuggling”: activities intended deliberately to facilitate, for financial gain, the entry into, residence or employment of an alien in the territory of the State, contrary to the rules and conditions applicable in such States; “Traffic in human beings”: subjection of a person to the real and illegal sway of other persons by using violence or menaces or by abuse of authority or intrigue with a view to the exploitation of prostitution, forms of sexual exploitation and assault of minors or trade in abandoned children).

The Irish EU Presidency submitted to the European Council in December 1996 a draft amendment to Chapter 3 (on security and safety of persons) of Art. K. 1 (action in the field of justice and home affairs) of the Treaty on European Union which deals inter alia with “combating trafficking in persons and offences against children”.   The draft awaits review by the Intergovernmental Conference which has the task of revising the Treaty (IGC Doc. CONF 2500/96, pp. 28-32). 
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