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Protecting Refugees
and Persons in Refugee-like

Situations(
Oldrich Andrysek
It is a great pleasure to write in honour of Jakob T. Moller, an excel​lent mentor and dear friend, from whose wisdom I continue to learn. Jakob's powers of analysis and dedication to human rights find their way into eloquent oral and written presentations. My respect for Jakob dates from the early days of my career in the United Nations when I benefited from his exceptional legal skills and attention to detail, when his pencil corrections to my drafts stood out like illuminated signs pointing me in the correct direction. Jakob also taught me much about the complexities of administration and virtues of patience, valuable qualities when one works on human rights violations. Last but not least, as one writer so aptly observed "...protecting his 1503 files like a mother hen", Jakob is the international civil servant par excellence, dedicated to apply the rules so that, on occasion, even an individual can navigate complex procedures and effectively challenge the awesome power wielded by States.

I.    Introduction

The mechanisms and procedures designed to protect refugees and persons in refugee-like situations (aliens claiming surrogate interna​tional protection) have developed in parallel with the international system to protect human rights. Experience has shown that the world community can hardly afford to disregard human rights, and that when elementary norms are flouted, there is a price to pay. One particularly devastating consequence of the denial of human rights is flight, when individuals or entire population groups abandon their homes to seek protection elsewhere.

Displacement, but ironically not so much the threat thereof, also appears to be one of the few considerations that trigger international efforts to achieve political solutions. Demands for respect for human rights and international humanitarian law have thus become an integral part of the stability equation, if only because the pressure generated by individuals who are obliged to escape poses a substan​tial problem to receiving States. This is particularly so when viola​tions of human rights acquire a mass character. In this respect at least, the interests of the individual and the international community truly converge, neither one wishes that irregular displacement continues longer than absolutely necessary and both wish, albeit for reasons of their own, that repatriation, not exile, become the durable solution.

While human rights supervisory and monitoring procedures have matured to serve multiple purposes, some of which their founders had not even foreseen, all take considerable effort to maintain. In order meaningfully to administer them, to give life to legal formula​tions agreed upon, the relevant texts must be interpreted with imagi​nation. In the 10 years since I joined the Office of the United Nations High Commissioner for Refugees (UNHCR), the interna​tional protection system has been both challenged and defended intensely. While States actually depend on the rule of law, including refugee law, they continue to need to be reminded of its basic concepts, for example, that everyone is endowed with inalienable rights. UNHCR, the UN agency with a non-discretionary global mandate to protect refugees - and, in some cases, returnees and/or internally displaced persons (IDPs) - plays an important role in championing the rights of some 30 million persons worldwide.

Enforcing human and refugee rights standards continues to be a complex and delicate task. This is particularly true in the last decade of the 20th century when many nations escaped totalitarian rule, only to find their aspirations of economic prosperity and stability highly elusive. The transition is far from straightforward, with entire regions in turmoil generating massive population displacements, exacerbating already existing migratory pressures. As has been observed, in contrast to the predictable status quo of the past, our turbulent present poses formidable challenges to democratically elected governments and directly threatens peace and stability. Refugees also no longer have the same "strategic" value as they did in a bi-polar world divided into East and West, and the situation has become particularly complex in the field of asylum where govern​ments struggle to meet their legal and ethical obligations. What can be done when resources are either already over-stretched or in some cases, simply unavailable? How not to set aside human rights stan​dards, even temporarily? How can international monitoring mechan​isms help to protect refugees?

II.    The role of the state

It is true that the provision of asylum has always tended to generate more questions than answers and that even established democracies with a firm commitment to the rule of law struggle with the dilemmas posed by Article 14 of the Universal Declaration of Human Rights, which affirms that "Everyone has the right to seek and to enjoy in other countries asylum from persecution". On occasion, some need to be reminded of the obvious: that curtailing rights leads to irreversible consequences and that our world would have been poorer if such eminent personalities as Thomas Mann or Albert Einstein had been denied asylum.

At the same time, history is one of persecution and conflict coupled with an unrelenting desire of human nature to seek safety, defying both the odds and the obstacles placed in its way. Most States today also generally accept, at least rhetorically, that human rights are not a purely internal affair, that even a "sovereign" power is no longer "absolutely free" to treat persons in its jurisdiction arbi​trarily. Tracing the origins of the concept of asylum reveals that while contemporary rules are largely based on the teaching of H. Grotius, one of the founding fathers of international law, already Plato in "The Laws" convincingly argued that a foreigner is more vulnerable simply by virtue of his isolation from his family and people. Indeed, in moral terms a foreigner's increased protection needs justify the need for asylum, an age old form of "positive discri​mination".

While the State is primarily responsible for discharging its duties under international law, which in no uncertain terms proscribes human rights violations, national authorities must with regard to refugees commit themselves at least to the following:
(a) demonstrate political will to enter into and fulfill obligations in good faith;
(b) adopt national legislation and establish refugee specific national infrastructures (including a responsible central authority that oversees status determination procedures);
(c) ensure that persons who seek asylum/refugee status are entitled to due process and enjoy rights provided for in international instruments without discrimination, e.g. an asylum-seeker has the right to have his application registered and adjudicated and to be accorded rights guaranteed to citizens (with certain exceptions - e.g. the right to vote);
(d) promote tolerance and provide support to civic institutions and seek public support;
(e) respect the findings of international courts that adjudicate cases brouaht before them.
III.    The role of    UNHCR
The United Nations General Assembly created UNHCR on 1 January 1951 and endowed it with a Statute (adopted by Resolution 428(V) on 14 December 1950), the constitutive deed, which provides UNHCR with a mandate and a special role with regard to refugees. Chapter I stipulates that, under the auspices of the United Nations, the Office shall provide international protection and seek permanent solutions. It also underlines that the work of the High Commissioner is entirely non-political, humanitarian and social in character. In 1957 the General Assembly called upon the Economic and Social Council (ECOSOC) to create an Executive Committee (EXCOM) of the UNHCR Programme that inter alia adopts Conclusions and Decisions on International Protection Issues
. The Statute defines the term "refugee" and provides for international protection in countries which have not ratified the Convention or which do so with limita​tions (so called "mandate refugees" as opposed to "Convention refugees", i.e. those recognised by States).
In circumstances where the 1951 Convention Relating to the Status of Refugees could not address a particular refugee or refugee-like crisis, the General Assembly has extended the High Commissioner's competence to act on behalf of refugees not falling under the statutory definition (e.g. IDPs).
 Thus, persons who find themselves in "a refugee-like situation" fall into the broader competence of the Office, even though'they may not have an individualised "well-founded fear of persecution" in the strict sense of the term (e.g. many of those fleeing the Yugoslav conflict were granted "temporary protection").
While the key provision of refugee law, the principle of non-refou-lement that obliges a State ".. .not to expel or return (refouler) a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened...", is sometimes contested, it is still largely respected.
 At the same time, other corre​lated rights like those of physical security, non-discrimination, the treatment of women and children and the right to return are increas​ingly challenged. UNHCR. confronted by shrinking resources and increasingly lawless conflicts, is therefore not only pressed to effec​tively protect and assist, but also to advocate basic asylum issues. The discernible shift by States from a rights-based approach to a discretionary one requires constant supervision and, whenever possible, enforcement of access to procedures, defending the refugee definition against unwarranted restrictive interpretations, to counter the tendency to detain asylum seekers as well as, to promote integra​tion as well as public awareness and tolerance.
 UNHCR also makes efforts to consolidate its work with local partners, and non-govern​mental organizations and to evaluate past operations in the light of contemporary dilemmas. Its wide experience is employed effectively to remind Governments and the international community, especially the UN Security Council, that only decisive political action can curtail or resolve conflicts and enforce respect for international norms.
 

IV.   The role of international monitoring mechanisms
While most observers would agree that human rights standard-setting has been by and large completed, and that the list of instruments with a bearing on refugee protection is impressive, implementation and super​vision continue to merit attention.
 Consequently, both the mechan​isms dedicated to human rights monitoring as well as the jurisprudence of international courts or quasi judicial authorities have a growing rele​vance to persons seeking to enforce asylum related rights or to those who are in need of protection from refoulement

International monitoring mechanisms actually assume an irreplace​able role in providing crucial safeguards when international protec​tion is sacrificed to national self interest.
 As lan Martin, former Secretary General of Amnesty International, once observed: "Governments ... are more often motivated by self interest than by considerations of humanity, and this provides a further reason for those seeking to combat human rights violations to insist upon the right to asylum".
 The State reporting mechanisms under a number of human rights treaties as well as review mechanisms such as the ‘1503 procedure’ all contribute to the upholding of established stan​dards and expose non-compliant States to the critical eye of world public opinion. However, when State protection mechanisms fail, it is the jurisprudence of the European Court of Human Rights, and the conclusions of the United Nations Human Rights Committee and the Committee Against Torture, that are the most potent tools by which one can hope to redress lapses of national status determination systems. These bodies do more than just interpret disputed norms and concepts, they also play an important preventive and corrective role as governments are often inclined to negotiate friendly settle​ments before a violation is found.

Judicial and quasi-judicial bodies also constitute important fora which allow individuals to argue their cases in a more neutral setting. Bringing a case to the international level is literally one's last chance. Judgements and conclusions rendered can, if favourable, essentially counter regressive measures and concepts a narrower interpretation of refugee law (i.e. agents of non-state persecution - (see Ahmed case below) or the inapplicability of refugee law in international transit zones. In the case of Amuur v. France, the European Court refused to accept the legal fiction designed to keep asylum seekers from entering procedures and stated that: "Despite its name, the interna​tional zone does not have extraterritorial status".

The very fact that so many cases are submitted to international review - although many tend to be dismissed as inadmissible on a host of formal grounds once domestic remedies are exhausted - indi​cates that asylum procedures can and often are imperfect. There are also cases when an individual may not be a person of concern to UNHCR, but can still benefit from generally applicable human rights provisions. It is also telling that most cases pending before the UN Committee Against Torture are extradition or expulsion-related and that the procedure has recently gained the confidence of many applicants even though findings of the Committee are legally not binding upon the State. Sweden, for example, holds the unenviable record of being requested seven times to refrain from expelling a rejected asylum seeker by this Committee.

Some judgements appear to fall short of their intended purpose
when States defy them and ignore the letter and the spirit, as well as
the principles of international protection. The most striking example
is the case of Ahmed v. Austria in which both the European Commis​sion and Court found that deporting the applicant would constitute a
violation of Article 3 of the European Convention. The European
Court also rejected the Government's contention that Mr. Ahmed
could be returned to Somalia because he was a criminal (convicted of
a minor criminal offence) and reaffirmed that: "...the activities of the
individual in question, however undesirable or dangerous, cannot be
a material consideration".

On the question of non-state agents of persecution, a classical scenario when governments and even national courts opt to follow political recommendations rather than international law, the European Court upheld UNHCR's long-held view and stated that "...nor, in the view of the absolute nature of Article 3, is that conclu​sion invalidated by ... the current lack of State authority in Somalia".
 One would have thought that years of fighting one's case through the Austrian courts all the way to Strasbourg would have yielded a satisfactory result, and that the case would not end tragi​cally. Not so. While Mr. Ahmed lived to have his day in the European Court (in the event he could not attend in person because the authori​ties refused to issue him a travel document to attend the oral hearing
), the fact that the ruling was fully in his favour proved to be devoid of content. The Austrian authorities, obliged not to deport, complied, but at the same time denied Mr. Ahmed something just as important. True to their conduct before the ruling, and just as they had been doing ever since they stripped Mr. Ahmed of his refugee status, they denied him a legal status to stay. Without a residence permit, left to his own devices and dependent on charitable institutions for nearly four years, Mr. Ahmed, soon after the authorities refused to do the absolute minimum, i.e. to extend the stay of his expulsion order (which had been hard fought for by his lawyer throughout the years), committed suicide by hanging himself from a lamp in the aptly named "Human Rights Park" across the road from the Graz police station.
While it is a known fact that desperation leads to aberrations of character, it will never really be known whether Mr. Ahmed's death can be directly attributed to the stress of years living as a non-person, without proper documents and denied access to the labour 'market, to social assistance and to medical care. What is clear to the author, however, is that in such circumstances the Court's reply to the applicant's repeated pleas for an eventual ruling to request from the State Party additional measures, including reinstatement of his refugee status (the Court remained mute on this request) and for pecuniary damages for unlawful imprisonment in the absence of effective remedies, the Court's words "...the present judgement affords ... sufficient compensation" rang exceedingly hollow. Mr. Ahmed can no longer bring his case to the Court and it will have to take another applicant to examine whether keeping a human being like Mr. Ahmed in such legal limbo, constantly threatened with deportation, does not in itself amount to inhuman and degrading treatment in the sense of Article 3.
UNHCR has traditionally had a cautious approach to human rights, mindful of the danger of politicising its humanitarian mandate and compromising its ability to work with government counterparts. Over the last decade, however, UNHCR's engagement in human rights has intensified, actively supporting greater involvement of the "operational human rights machinery as a necessary complement to its own protection efforts".
 UNHCR has also endeavoured to incorporate human rights standards into its own work, inter alia by appropriately training its staff, by generating and using human rights information more systematically, and by collaborating with UN and regional human rights mechanisms. UNHCR also increasingly bases its arguments on constitutional and other domestic provisions which reiterate international human rights standards, maximising protection to the full extent of the law. Where such norms are missing, inade​quate or lack compliance with international standards, UNHCR actively promotes their adoption.
Principal partners today include the UN Commission on Human Rights (e.g. collecting and disseminating information for Head​quarters and field offices, liaison with Special Rapporteurs, working groups and independent experts), the Sub-Commission on the  Promotion and Protection of Human Rights (especially with regard to issues that concern the freedom of movement and the right to return) and other human rights treaty bodies. Information is regularly shared with a number of Committees, including the one on the Rights of the' Child and on the Elimination of Racial Discrimination. UNHCR also recognises that human rights are an evolving area of international law and that it has a role to play in standard setting and in the develop​ment of case law. At the regional level close cooperation is being pursued with the Council of Europe on the introduction and moni​toring of legal standards relevant to refugees and stateless persons (e.g. in regard to detention, statelessness or naturalisation) and on the implementation of those provisions that benefit refugees and asylum seekers (e.g. protection against inhuman and degrading treatment and torture and protection against refoulement, the right to family life or the right to an effective remedy).
In concrete terms UNHCR actively supports and participates in initiatives designed to promote human rights and conflict resolution through preventive strategies as well as through publishing (c.f. UNHCR's training module on Human Rights and Refugee Protection, its reference manual International standards applicable to the protec​tion of internally displaced persons, or extensive entries in the REFWORLD database which simplify access to human rights stan​dards, information on UN treaty bodies and relevant jurisprudence). At the national level UNHCR Offices increasingly invoke human rights standards in order to obtain better decision making by govern​ment officials and the judiciary by pointing out the inter-linkages between human and refugee rights. At the inter-governmental level, UNHCR raises issues of concern when periodic state reports are discussed and provides expert bodies with specific reports on country situations.
V.    Asylum at the turn of the millennium
It should be recalled that while from a historical perspective the phenomenon of asylum is not new, codified solutions to challenges posed by influxes of refugees and their rights to protection have entered the sphere of international law only recently. It took time to recognise that the protection of refugees is a matter of international concern and that efforts to restore peace are invariably intertwined with arrangements to restore the right of those who have fled, or who were driven out, to return to their homes. When political solu​tions remain distant, as was the case in Northern Iraq, Srebrenica, Rwanda, Zaire, or at the time of writing, in Kosovo, asylum is effec​tively the only option. At the same time, too many governments are yet to be convinced of the falacious nature of their perception that intervention as a response to contemporary humanitarian emergen​cies is exceedingly prohibitive both in terms of political (read non​interference into internal affairs) and fiscal costs.
The events in the former Yugoslavia and in Central Africa have indeed posed unsettling questions about humanitarian action. There is much reflection on the role of UNHCR in situations which involve widespread ethnic cleansing and when the choice is either to assist entire affected groups, including those guilty of heinous crimes, or to withdraw. There is also much soul-searching with regard to the true voluntary character of some returns when repatriation is often expe​dited at the insistence of donors in disregard of principles of safety and dignity, without the voluntary consent of the refugees. As long as the sovereign State remains the protector and guarantor of the fundamental rights of its own people, the international community will either be compelled to facilitate asylum or intervene to eradicate the threat posed. Monitoring mechanisms will have an irreplaceable role to protect individuals as well as to expose non-compliance with international standards and defective asylum systems.
Equally, if States are to uphold the right to asylum, the corner​stone of refugee protection, the debate must focus more than on just the immediate costs involved. Governments tend to succumb to short term perspectives when confronted with hard economic reali​ties and frequently treat the right to asylum arbitrarily, considering it rather as a burden than as an act of international responsibility sharing. In reality the commitment to the 1951 Refugee Convention can only be measured by the readiness of governments to keep their doors open to bona fide asylum seekers and in terms of compliance with international standards. As long as the introduction of more restrictive policies continues, in many countries the focus of refugee protection will ultimately shift towards control and the tightening of borders. At the same time, perhaps in order to justify such responses, public statements and the media portray refugees indiscri​minately as migrants, or still worse, as criminals or terrorists. While making the correct distinctions is not simple, and while many would-be migrants do attempt to misuse asylum systems, the fact remains that refugees are not the cause of human rights abuses, rather they are by definition its victims. It is a sad reality that the combined result of restrictive measures such as the introduction of visas or carrier sanctions serve more to exclude and to criminalise bona fide asylum seekers. It is also an exceedingly effective means to generate profits for unscrupulous traffickers who ironically often provide the sole option for those in flight.
VI.    Conclusion
The concept of asylum transcends time and political boundaries. It is, however, only in the second half of the twentieth century, that there has been a conscious effort to codify binding rules which would be applicable to all without discrimination. The creation of UNHCR, a "semi-permanent" specialized agency responsible and accountable to the international community, with a duty to extend protection and to seek durable solutions, is, in the view of this author, not solely a reflection of increased sensitivity to moral and ethical values. UNHCR emerged out of the dual and closely inter-connected goals of extending protection (by an international agency working within an international system for the implementation of human rights) and the underlying concern for peace and stability.
Human rights and protection of refugees urge States to do more than just ensure the safety and dignity of all human beings. Govern​ments that strongly support human rights abroad should not fail to see the contradiction they create when they themselves attempt to curtail the right to asylum "on the home front", especially when the causes are obvious and are close to their backyard. If the need for humanitarian action is to be reduced, more decisive political action will need to be taken. It will not pay to ignore the fact that the root causes of displacement are usually deep, and that until they are removed, stability is bound to be fragile. Neither will contempt for international law nor the continued impunity of those who are responsible for displacement and other heinous crimes be conducive to reinstate the rights of the victims. Divided, unreconciled commu​nities predestine conflicts to simmer and render peace agreements short-lived. This premise underpins one of the key elements of the Dayton Peace Accords which guarantee the right to return. Several years after its signing, however, some 1.8 million people, many of whom fervently wish to return to their pre-conflict homes, remain displaced. Given intense opposition to minority returns, notably by those who have engineered displacement as part of their war strate​gies, relatively few can return in safety, regain their property and sustainably exercise their rights. Clearly, one of the key purposes and consequences of the conflict - ethnic cleansing - cannot be reversed as long as the authorities concerned fail to create an open environ​ment for return. Greater attention must also be paid to post-conflict situations and what has been referred to as the gap between emer​gency and development aid. There is little hope for stability if both reconciliation and reconstruction fail to materialize. A fragile peace is likely to lead only to renewed displacement.
Attaining the overall goal of preserving the right to asylum will certainly also require the involvement of civil society structures. The rule of law and compliance with international obligations are the most effective guarantees against violations of human rights, and international monitoring mechanisms are bound to play a decisive role in this regard. By contrast, avoiding established rules, especially when ignoring protection needs, not only violates the rights of an individual, but also implies shifting the burden to neighboring States and ultimately undermines the values that constitute the foundation of democratic societies. The prerequisite infrastructure and proce​dures at the international and municipal level must be continuously supplemented by efforts to nurture a human rights culture, the most effective guarantee against violations of human rights.
( G. Alfredsson et al. (eds.), International Human Rights Monitoring Mechanisms. 343-355. 
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